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THE UNITED STATES PATE NT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

In the Matter of Registration No. 3466163

Austin Precision Products Inc.,

d/b/aLaRueTactical,

Petitioner,
against CancellatiomNo. 92052140
RichardE. Swan, .

Registrant

OPPOSITION TO REGISTRANT'S MOTION FOR SUSPENSION OF PROCEEDINGS

Petitioner Austin Precision Products, Inch/d/LaRue Tactical (aRue Tactical" or
“Petitioner”) hereby files thispposition to the Motion for Suspension of Proceedings (“Motion
for Suspension”) which was filed by Registrant April 8, 2010 and served on Petitioner by

First Class Mail.

1. Registrant filed the Motion for Suspeosipursuant to 37 CFR 8§ 2.117 and Trademark
Trial and Appeal Board Manual of Proced{fTBMP”) Chapter 510.02 (a). Registrant
requested that the current caiatéon proceeding be suspended pending a final determination in
a civil litigation action pendingn the United States District Court for the District of
Massachusetts, Civil Action N&:09-CV-10034 (the “Civil Action™. In its Motion for

Suspension, Registrant claimathiregistrant has sued Petitgw for infringement of US

! See the Civil Action original complaint, answer aaginterclaims and second amended complaint, second
amended answer and counterclaims attached to Registrant’s Motion for Suspension of Procleeldimya fiil 8,
2010.



Trademark Registration No. 3466163 (“Reg. Ré466163”) and that the pending Civil Action
will have a direct bearing on the catiation proceeding for Reg. No. 3466163.
2. The suspension of proceedings in the UhiBates Patent and Trademark Office is
governed by 37 CFR § 2.113ugpension of Proceedings) which states:
(a) Whenever it shall come to the attention of the Trademark Trial and Appeal Board that a
party or partiesto a pending case are engaged in a civil action or another Board proceeding
which may have a bearing on the case, proceedings before the Board may be suspended until
termination of the civil action or the other Board proceeding.
(b) Whenever thereis pending before the Board both a motion to suspend and a motion
which is potentially dispositive of the case, the potentially dispositive motion may be decided
before the question of suspension is considered regardless of the order in which the motions
were filed.
(c) Proceedings may also be suspended, for good cause, upon motion or a stipulation of the
parties approved by the Board.
3. Pursuant to 37 CFR 82.117 (a) and TBMIFapter 510.02 (a), Petitioner objects to
Registrant’s Motion for Suspemsi on the grounds that the pastengaged in the Civil Action
are not the same as the parties topimeding cancellation as is clearly requifét/hile
Petitioner is a party to bottases, the Civil Action has bebrought by Atlantic Research
Marketing Systems, Inc. (“A.R.M.S.”), a Massac#itis corporation which is not a party to the
cancellation proceeding for Reg. No. 3466163. The $egit in this cancellation proceeding is
Richard E. Swan, an individual. Therefore, Régint's statement in its Motion for Suspension
that “Registrant has suedtfiener for infringement offrademark Registration No. 3466183”

is not correct, rather the corporate entity MES. has sued Petitioner. The Civil Action

documents are clear: Registrant (Richar@®&an) is not a party to the Civil Action.

2 Registrant also citeSeneral Motors Corp. v. Cadillac Club FashionsInc., 22 USPQ2d 1933 (TTAB 1992) in
support of its Motion for Suspension however, in thedoit@se, the parties in both the civil action and the TTAB

proceeding are identical.
? See Registrant’s Motion for Suspension of Proceedings, Paragraph 1.



WHEREFORE, given that the parties to @il Action and the cancellation proceeding for
Reg. No. 3466163 are not the same as redjlnye37 CFR 2.117 (a), Bgoner respectfully

requests the denial of the Motion for Suspension.

Dated: April 28, 2010

Respectfully submitted,

/Gail Taylor Russell/

Gail Taylor Russell

Attorney for Petitioner

Taylor Russell & Russell, P.C.
10601 FM 2222

Building R, Suite 12

Austin, TX 78730

Phone: 512-338-4601

Email: gtrussell@russell-law.com
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CERTIFICATE OF SERVICE

| hereby certify that a true and complete copyhefforegoing Opposition to Registrant’s Motion
for Suspension of Proceedings has been samdrichard E. Swan, 171 West Street, East
Bridgewater, MA 02379 and Stephen J. Holnigajow, Josephs & Holmes, Ltd., 101 Dyer St.,
5™ Floor, Providence, RI 02903 by mailing saimpy on April 28, 2010 via First Class Mail,
postage prepaid.

By: /Gail Taylor Russell/
Gail Taylor Russell




	OPPOSITION TO REGISTRANT’S MOTION FOR SUSPENSION OF PROCEEDINGS

